JURISPRUDENCE: A BEGINNER'S SIMPLE AND PRACTICAL GUIDE TO ADVANCED AND COMPLEX LEGAL THEORY I. INTRODUCTION
By now, if our first year curriculum, teaching, and subject matter -in other words, the entire culture of first year law school -has achieved its desired goal, you should be in a state of total befuddlement.
Why this is our strategy, tactics, and goal is a good question, but I am not even going to attempt to answer it. Rather my goal is to dispel a little of the confusion by My article gives an introduction to American jurisprudence, the part of legal studies that attempts to construct a theory of law: what it is, how it
functions, and what it should be. 1 Jurisprudence deals with the history, philosophy, and sociology of the law. Legal authorities-cases and statutes-are written and interpreted, consciously or unconsciously, with the use of jurisprudential concepts. Jurisprudence is a theoretical subject, but it can provide practical insights on how to read and understand these authorities.
In the first year, we primarily study cases -the practice known as "the case method." The common law is built on cases rather than on a code, 2 following the old English way building up law by deciding cases over centuries.
1 I have tried to present the jurisprudential schools in their own terms. I, like almost all law professors, have my own views. I see Formalism as mistaken, the premises of Law and Economics wrong, and Neo-Textualism hopelessly naïve. I consider myself to be working in the Legal Realism tradition. I have tried to be fair to all.
2 Our system has become more and more dependent on statutes and regulations. This development, however, is not emphasized (perhaps it would be more precise to say it is ignored) in the first year of law school.
We look to the past, in order to find rules and patterns that enable us to decide present disputes.
So how do we derive a system of law from a collection of decisions? By assuming that all these decisions form a coherent pattern and using various principles and ways of reading cases to form, discuss, and apply that pattern.
These principles and ways include following past precedent ("stare decisis"), reconciling and distinguishing cases, deriving broad and narrow holdings, and interpreting cases on various levels of abstraction.
One problem that students have in understanding the assigned cases is that the opinions seem both to come to different conclusions (e.g., the necessity of consideration in order to have an enforceable promise) and to treat similar fact situations in totally different ways. 3 Some knowledge of jurisprudence can help us understand that the courts do take different approaches in making decisions, and that these varying approaches often reflect particular jurisprudential views.
Duncan Kennedy describes a related concept, "legal consciousness." 4 He describes what I am going to attempt to set out: the ways in which judges, lawyers, and legal scholars conceived of the law and applied their conception in different eras:
The notion behind the concept of legal consciousness is that people can have in common something more influential than a checklist of facts, techniques, and opinions. They can share premises about the salient aspects of the legal order that are so basic that actors rarely if ever bring them consciously to mind. Yet everyone, including actors who think they disagree profoundly about the substantive issues that matter, would dismiss without a second thought (perhaps as "not a legal argument" or as "simply missing the point")--an approach appearing to deny them.
These underling premises concern the historical background of the legal process, the institutions involved in it, and the nature of the intellectual constructs which lawyers, judges, and commentators manipulate as they attempt to convince their audiences. Among these premises, there are often links creating subsystems with their own internal organization and rules of operation. These change. For example, they expand and contract to cover -or not cover -a greater or lesser number of the aspects of legal reality that are within legal consciousness at a given time. 5 A warning and a disclaimer before we begin. The warning: You as a student can use jurisprudence to help you understand the cases, but you cannot (if you want to pass) dodge the basic student -indeed lawyer -work of case analysis and synthesis, reconciling and distinguishing. An answer to an essay question that reads "It depends on whether one takes a Formalist, Realist, or Critical approach" will get a "huh" from the grading professor, followed by an F and a recommendation that the student enroll in a Ph.D. program. A disclaimer: this guide is necessarily simplistic; legal scholars have been debating the characteristics of these jurisprudential schools incessantly and have written, at least, thousands of law review articles about the issues raised within the subdiscipline of the law called jurisprudence. What follows is just a rough and ready 5 Id., at 6. guide, mostly focusing on the private law subject matter that forms the core of the first year curriculum.
II. FORMALISM
"A Langdell student who was presented with a case-a case, for example, in which a landlord moves to evict a tenant for nonpayment of rent and the tenant replies that there has been no heat in the building for two years-was expected to find the doctrine that would logically decide it. According to the doctrine of Caveat Lessee, for instance, a contract between a landlord and a tenant promises nothing beyond which is specifically written into it: if there is no undertaking on the part of the landlord to keep the building heated, he isn't obligated to do so. Case closed: the tenant's on the street." 6 We start with Formalism, a.k.a Classical Legal Doctrine, the dominant jurisprudence of the last half of the Nineteenth Century up to the New Deal. 7 There are some problems with our use of the term. First, the Formalists did not call • Law is elevated above politics by a society's commitment to universal principle.
• Legal principles are "neutral," not a product of choice between political interests or policies.
• Doctrine can be understood on its own terms, it is free-standing and selfsufficient and has its own moral justification and inner logic. 9 Thus a a few basic principles generate a logical system of rules.
• Judicial decisions should follow these rules uncontroversially, with no necessity to choose between alternatives, when they were applied to readily ascertainable facts. 10 • Very abstract propositions controlled entire bodies of law. 11 Christopher Columbus Langdell, Dean of Harvard Law School, who invented the Socratic case method and applied it there in the 1870s, was the archetypical Formalist. He saw the law as a science, with its first principles derived from case law, and then with particular rules derived from these first principles. These rules were seen to be coherent and consistent. Law was about 8 "… none of the scholars who were later dubbed formalists seemed to have called themselves a formalist or, for that matter, really thought there was a movement either to defend or repudiate." Anthony J. these principled rules and their application, not about public policy, trade practices, wealth maximization, or the expectation of the parties.
Law is a science, but by "science" classical legal thought meant a science akin to geometry, in which basic axioms generate answers to specific problems. This view again explains the irrelevance of policy: a triangle's angles total 180° whether it should morally or not, and whether social utility would be maximized by a different total is a nonsensical question. 12 The Formalist believes that all controversies can be deduced by reference to the demands of a rather short list of principles, and that the working rules or operating procedures of the legal system should themselves be easily mechanically applied to raw facts without the need to rely on a great deal of subtle judgment, with only open-textured standards to guide the decision (for example a decision rule to enforce only "reasonable contracts)." 13 "Formalism in this sense is the theory that all questions of law can be resolved by deduction, that is without resort to policy, except for questions arising under rules that explicitly require policy argument." 14 We can see this philosophy at work in its answer to the "mailbox problem" -is a contract formed when a formal written acceptance is put into a mailbox (the "mailbox rule") or when it is read by the offeror? To Langdell, fundamental 12 Scott, Langdell's Orthodoxy, at 16-20. contract doctrine clearly dictated that the acceptance had to be received. A binding contract needs consideration. The consideration for the offeror's promise is the offeree's return promise, which becomes effective only when communicated. Thus the "mailbox rule" had to be wrong.
Langdell answered the arguments that the mailbox rule served justice and the interests of the parties by stating that these arguments were irrelevant. Law is a product of logic; not policy. 15 Examples of Formalist categories include "business affected with the public interest" and thus subject to regulation, as opposed to businesses not so affected and so not subject; legislation that interfered with contract rights (bad), in contrast with that affecting remedies (o.k.); and that between exercise of the police power (o.k.), versus confiscation (bad). 16 In the civil procedure area, a person was either present in a state and thus subject to jurisdiction, or outside it and not so subject. 17 Contract cases that are Formalistic include Hamer v. Sidway 18 and Strong v. Sheffield. 19 Hamer, where the uncle promised his nephew $5,000 if the latter would give up liquor, tobacco, swearing, and playing cards or billiards, was decided on the issue of whether there was consideration or not. The court ruled that there was consideration and thus a contract because the nephew had 15 See discussion in Thomas C. Grey, supra, n.10 at 5-6. 16 Id. at 18. With a little imagination and reading between the lines, one can see Gianni as an Italian immigrant unable to read English, who was struggling to make a living operating a small shop in an office building. He was prohibited from selling tobacco products, which would have been a substantial portion of his sales, but the lessor assured him that he would be the only concessionaire in the building. The court, however, refused to even consider the assurance, because the parol evidence rule restricted the agreement to the terms of the writing. Even though Gianni's story may well have been true and he may have been unfairly treated, the court purposefully ignores his story and his claim of injustice.
Anomalies
In order to fulfill the Formalistic program to achieve general, systematic, and abstract legal doctrine, judges and scholars had to separate out and classify as anomalies areas of the law such as insurance and quasi-contract that could not be made to fit into the Formalistic system. 22 a mythical creation of the law." The court again stressed the doctrine "is not good logic, not true, it is a legal fiction," concluding "If it were true, it would not be a fiction." 24 Quasi-contract presented a problem to a Formalistic court. A regular contract rests on facts from which the court could infer a mutual understanding:
"an actual contract -that is an actual meeting of the minds of the parties, an actual, mutual understanding…," while a quasi-contract presented the court with the necessity of doing justice without formal guideposts. Seeing the situation of "quasi-contract" as an anomaly allowed the courts to both have a formal system of contracts and give relief outside of that system.
III. THE ATTACK ON FORMALISM
The Classical Legal System, however, at first started to break down and then found itself subject to unrelenting attack, starting in the late 19 th and continuing through the early 20 th century. Following Horwitz, we could call this (and thus link-up the attack with the political and social movement of Progressivism) the challenge of "Progressive Legal Thought." 25 Scholars and judges came to the conclusion that the was no such thing as value free legal decisions and thus courts had to consider policy. Examples are the creation of two new legal doctrines, the right to privacy and promissory estoppel. Brandeis created the right to privacy out of neglected precedent. Like 24 Id. at 605 25 Horowitz, at 4 the Classicists, he founded the right on a general principle, but he went onto justify his conclusion on policy and changed social conditions. 26 Promissory estoppel was also created by reexamining older, neglected cases and discovering a principle that gave relief in situations where it seemed that justice required compensation. It was adopted by the Restatement. But of course, the doctrine's basing liability on reliance rather than on agreement and consideration totally conflicts with Classical contract doctrine. 27 Grant Gilmore went so far as to announce The Death of Contracts. 28 Moreover, once policy is considered, the Formal system breaks down. "He [the judge] must never ask whether giving this particular response, in light of the total situation including but not limited to the per se elements, is best. The minute he begins to look over his shoulder at the consequences of responding to the presence or absence of the per se elements he has moved some distance toward substantively rational decision 29 Professor Horwitz maintains that the essential difference between nineteenth century and twentieth century American thought was that the former thought in bright line categories, while the later thought in terms of a continuum between contradictory policies and doctrines. 30 "Those who think more of symmetry and logic in the development of legal rules than of practical application to the attainment of a just result will be troubled by a classification where the lines are so wavering and blurred. Something, doubtless, may be said on the score of consistency and certainty in favor of a stricter standard. The courts have balanced such considerations against those of equity and fairness, and found the latter to be weightier." 34 IV. LEGAL REALISM "According to Legal Realism, cases are decided within the context of the society's cultural and economic and political values, and the law changes when the context changes-when, for instance, the society as a whole begins to worry a little more about protecting the tenant and a little less about protecting the landlord. . . . In 1970, Judge Skelly Wright, of the Court of Appeals of the District of Columbia Circuit, held that the contract between landlord and tenant contained an implied warranty that the premises were habitable." 35 We now come to a school of jurisprudence, Legal Realism, which had its heyday between World Wars I and II, was enormously influential, and whose principles (some would say, lack of principles) still inform much of today's law. And what were the defining characteristics of the movement? I have spent too much time reading books and reading and writing articles debating these questions, and they do not reach a conclusion.
My own take is that Legal Realism was a movement of a group of quasiradical elite legal academics, located primarily at Harvard, Yale, and Columbia, who shared a set of working assumptions. I do not see these assumptions as being a set of consistent philosophical axioms, but rather were a shared way of looking at the law and contemporary social and legal problems. Most of the following assumptions were shared by most of the Realists:
• The law should be congruent with social policy; it should promote fairness, efficiency, and prosperity.
• Lawyers are the architects of society and their work should reflect the values and goals of their society as the law accommodates to the needs of social and economic groups.
• Society evolves, and the law must evolve with it. The Realists thus saw the need to clear away older concepts they saw as legal debris. These outmoded concepts were such abstract concepts of Formalism as the absolute necessity of consideration, privity of warranty, formal offer and acceptance, and the mirror image rule.
• As befits the term "Realism," "the law should be based on fact, factual investigation, and actual practices rather than an abstract theoryThe law should be judged on how it works, not its theoretical consistency. 38 • Rules of law should be tailored (and limited to) specific situations. The more general the law, the worse it is.
This list could go on and on; but you can see that the Legal Realists rejected the first principles of Formalism. They were successful in demolishing the edifice of the Classical Legal System. The Arch-Realist was Karl Llewellyn and his chief Realist masterpiece was the Uniform Commercial Code. Llewellyn and his colleagues' original vision was changed by the political process of enacting the UCC and in much of today's Code contradicts the premises of Realism, but the Code remains its primary and most important achievement. 39 The Code's influence extends beyond commercial law to contract law in general and to ways of looking at all law. As stated by Grant Gilmore, the drafter of Article 9 of the UCC, "Llewellyn had recruited a drafting staff which was composed of his third wife, and his handpicked group of young law professors, whose own ideas about law had been greatly informed by Llewellyn and the other realists. Sharing Llewellyn's 38 This pragmatic approach was later taken up by the Law and Economics movement, which is discussed below. Although politically Legal Realism was aligned with the New Deal and Law and Economics is with Neo-conservatism, both focus on pragmatic results rather than on constructing elegant theory. views, they produced drafts which reflected his own pluralism and anticonceptualism." 40 The Code was written to build on and improve the common law by clearing away "debris from the field so that commercial law would follow the natural flow of commerce." 41 It generally rejects any Formalistic rule system; instead it identifies the relevant and important elements that point the way to a solution.
We can see this rejection of Formal concepts in both Article 2 and Article 9. Prior sales law had used "title" to determine such issues as risk of loss; fro example the English "haystack" case, in which the buyer bought a haystack but delayed moving it. The haystack burned up; the court put the risk on the buyer because the title had passed. 42 Article 2 rejects this reliance on title as Draft contained many sections that discarded Formalism, such as dropping title as a deciding factor, providing that a contract may be made in any manner, and limiting the scope of the statute of frauds. The question as to deciding whether a contract has been formed or not is not to be decided by the use of the doctrine of offer and a matching acceptance containing definite terms, but "whether the parties, as a matter of fact, have rendered a business agreement to buy and sell goods." 45 The Code rejects the doctrine of "definiteness," which held all significant terms had to be agreed upon for there to be a contract.
Consideration is downgraded, allowing firm offers and modification without it.
There is no requirement that the exact moment of contract creation be determined. or "standards" approach is used.
Examples of "rules" are laws based on a person attaining a certain age, such as the age of majority in order to contract and the age to receive Social Security. One immediately sees the virtue and the vice of such rules: the virtue is that they are easy to administer -one is, or is not, eighteen or over; the vice is that such rules are both under -and -over inclusive. Many people are mature enough to weigh the consequences of entering into a contract at age 17, while many are not at age 18. Some are aged at 64 and should get Social Security; others are perfectly healthy and able to work. Standards have the opposite virtues and vices; properly administered they will precisely fit the situation, but such administration is much more costly.
Rules and standards present us with a dilemma--we want the benefits of Britain take different approaches -we use rules, the British use standards. OSHA prohibits facial hair with detail and cross-references. "These complex provisions invite businesses to comply with the rules rather than ensure a safe and healthy working environment." The U.K. just imposes on employers an obligation to ensure health and safety. This common sense rule has its faults: common sense 52 The Rule of Law as a Law of Rules, 56 Un. Chi. L. Rev. 1175 Rev. (1989 . 53 The association is only a loose one (the left likes some rules, the right some standards), but this seems to be the general preference. 54 5/22/07, at 9.
is not universally common, it leads to over-compliance because there is no safe harbor, no one is sure as to what should be done.
There is then a demand for cleaner, more definite rules, but business also wants sensitivity to particular circumstances and resent detailed prescription.
Regulators thus "tread a fine line between detailed prescription and inchoate principle, they must constantly listen to people who say "the government should do something about that" and to people -often the same people -who deplore red tape."
We can list the good and the bad things of both approaches. 55 Rules:
The Bad.
• They are underinclusive as to purpose, overinclusive as to purpose, or both. This attribute of rules is a one staple complaint against the law of popular culture/. It seems that every day's newspaper has a story of how the law is being applied in an unfair way. The day I was revising this section, I tested my theory by looking at the Chicago Tribune. Sure, enough in the Business section, here was an article, "Federal rules wreak havoc on condo sales, " complaining that the FHA rule that wreaks "the 55 The following is mostly taken from Mark Kelman, A Guide to Critical Legal Studies, ch. most havoc locally…" is the one requiring a condo building to have four or more units. 56
• They enable a person to "walk the line," to use the rules to his own advantage, counter to the purpose of the rules. We have an intuitive sense on how to do this, my oldest granddaughter(at age 3), for example, was faced by a rule that she had to be "done" with her dinner in order to eat dessert; she ate four peas and announced "done."
• Rules are bad because they will always have gaps and conflicts that breed litigation. Parol evidence, for example, is and was a goal of classical contract law. It excludes consideration many claimed agreements that are not incorporated into the in the final writing. But:
• They lead to unfair results, as in Gianni.
• Because they lead to unfair results, judges manipulate the rules to achieve justice. Thus, Rules' virtue of predictability may be more apparent than real.
• Rules breed complexity. Try writing out, for example, the Parol Evidence Rule, with its exceptions and provisions. You will have at least a page.
The Good
• Rules are clear. Thus they are (1) easy to apply (2) citizens can easily conform their behavior to them and be safe from liability. • Rules control judges. Justice Scalia's justifies his love of rules on his conviction that the alternative is the substitution of a judge's own whims and personal preferences for the law.
• Rules constitute the law and make it a separate, discrete endeavor. If the law were to consist only of morals and ethics, it would not be law, but something else. 57 
Standards
The Good and the Bad of Standards mirror that of Rules:
The Bad The Section goes on to deal with the rights and effect of the use by the buyer in the goods.
What advice you would give is clear at the extremes, but there is a large grey area.
• Standards are expensive to litigate. Because they are fact dependent, they require extensive discovery and presentation of evidence. Again, turning to the question of whether or not there was a contract, under the Formal System, one looked to see if there was an offer, an acceptance mirroring the offer, and consideration. If so, there was a contract. Under
Article 2, there may be many complex factual issues. If "conduct by the parties" 58 may constitute a contract, then the parties must find and present the evidence, using expensive and time-consuming discovery to determine what exactly that conduct was.
58 U.C.C. § 2-204(1).
• Standards may not give rise to personal anarchy on the part of judges, as Justice Scalia fears, but they do give judges wide discretion in deciding cases. The Legal Realists trusted judges to do the right thing and therefore thought such discretion to be a good thing; others with a less favorable view of the judiciary may disagree. Standards are subject to arbitrary and/or prejudiced enforcement." 59 The Good Restatement should work to allow good faith justifiable modification and invalidate bad faith ones.
• Standards may be more efficient. A contracting party is better off if he can rely on the good faith behavior of the opposite party rather than on a lengthy, detailed writing that is costly to draft and interpret.
• Standards avoid the bad things about rules: they prevent gaming the system, they explicitly allow considerations of justice, they are simpler than many complex systems of legal rules.
The Rules/Standards dilemma is exemplified by Kiefer v. Fred Howe
Motors. 61 There "a working husband and father" bought a car just before his twenty-first birthday. 62 He returned the car and sued to recover what he paid.
He was successful in rescinding the transaction. The court noted that California and New York allow for submitting a contract to court to determine its fairness. 63 Such a procedure should police parties who exploit minors' immaturity while allowing fair deals to be enforced. Enforcing the rule that invalidates all of a minor's contracts for non-necessaries invalidates many perfectly proper transactions while failing to protect the immature twenty-one year old. The
Kiefer court rejected such a standard, however, and kept the rigid rule, because 61 The Kiefer court gives another argument which enables it not to change the rule on minor's capacity to contract: the appellant is addressing the wrong forum. "We suggest that the appellant might better seek the change it proposes in the legislative halls rather than this court." 65 This argument, which is concerned determining the proper institution to make differing types of decision, was the program of the Process School, to which we next turn.
VI. THE PROCESS SCHOOL
"A Legal Process judge might have refused to stay the eviction order because the landlord who did not provide heat had violated the city housing code rather than a rental agreement, and would therefore have to be brought to court by the city housing authority instead of by his tenant. …The implication of Legal Process was that the law is a separate, value-free institution, unconnected to political and moral considerations---more like the Constitution than like the Bill of Rights. …that was translated into approaching law in a rigorous, unsentimental, analytical way-or, as it was often put, "thinking like a lawyer." It's a shame about the tenant's being on the street, a lawyer would think, but what's important is the law." 66 The Process School, which developed in the late '40's and the '50's, This foreword departs from the pattern of most of its predecessors by addressing itself not to any especially noteworthy decisions or events of the past term but rather to problems of the [Supreme] Court's administration which are common to every term -problems of the volume of the Court's business and of the ways in which the business is done. An effort will be made to picture these problems as concretely as possible by trying to fit the actual work which the [Supreme] Court does into the time actually available for doing it. After that, a few observations will be tendered about the conditions of the Court's work and the relation of those conditions to the number and quality of its decisions.
The article estimates the available time the Justices have to work and the total case load. It then divides the work into such categories as frivolous petitions, the appellate docket, and argued cases and opinions.
Professor Hart draws some conclusions from his work/time analysis: written arguments addressed to the Supreme Court have to be brief and wellorganized, oral argument is critically important due to the limited time available for each case's consideration, and the Supreme Court's docket should not be expanded, in fact should be materially decreased.
Professor Hart then engages in a "laboratory analysis" of a recent decision that was "an inadequately reasoned opinion and demonstrates his main thesis that the Supreme Court would better serve its function, and actually relieve the pressure on its docket, if it tried to write in those fewer cases better-reasoned The solution is better time-management, with more time available for "collective deliberation and private study of assigned cases prior to such deliberation." 72 The legal profession also must do better in its written and oral arguments before the court and academics must focus on the professional quality of the court's opinions. Hart explicitly argues for a technical view of the law: The Supreme Court's job is not to decide policy issues, to deal with values, or to make choices between substantive legal interpretations, but to do a 69 Irvin v. Dowd, 366 U.S. 717 (U.S. 1961). 70 Id. at 108. 71 Id. at 122. 72 Id. at 124. Note that Hart's point is not that better time management would make the Justices more productive, but that more time would produce better decisions. A. Critical Legal Studies "Asked about the question of whether a landlord can evict a tenant whose apartment has had no heat, a Critical Legal Studies scholar might say the words like "landlord" and tenant" are part of the mystification process obscuring the right this society gives to force some human beings out of their home. Or he might say that that the real question is not the way the decision goes but how its language adds to the various "belief clusters" that permit "hegemony"-the class domination that is so firmly built into the culture and the language of a society that the dominated accept it as necessary and unchallengeable. He might even say that the 73 Id. at 125. legal-services lawyer who brought the case in the first place was simply helping to legitimate the system by furthering the implication that the law is accessible to all." 74 Critical Legal Studies (CLS) grew out of Legal Realism. The movement built on the Realists' attack on Formalism and took it one-step further. Like the Realists, the Critical Legal Scholars (the "Crits") were and are leftist, reformist law teachers hostile to received legal wisdom. 75 The Crits believe that legal rules do not determine any particular result:
"… for any given rule, there were multiple, contrasting and conflicting rules whose resolution required actors to make choices. These choices were political ones that generally reflected, supported, and legitimized the social power of dominant classes." 76 They, like the Legal Realists, maintain that even rules innocuous or neutral at first glance involve making controversial choices among competing policies. 77 Professor Gordon describes the beginning of the movement as one of uneasiness, of dissatisfaction with accepted doctrine: "CLS is a movement mostly of law teachers, but also including some practitioners, which started for most of us in the late 1960s or early 1970s out of a sense of extreme 74 Calvin Trillin, 'A Reporter at Large: Harvard Law', New Yorker (Magazine), 26 March 1984, 53-83 at 70. 75 One commenter on this paper asked what are the differences between Realism and CLS. That difference is hard to define-it may be more attitudinal, with the Crits being more cynical about the claims of the law and more hostile to the dominant social structure than the Realists were. 76 dissatisfaction with our own legal education. We hoped to produce some work about law that would try to make clear and convincing our felt uneasiness, and work those inchoate feelings of dissatisfaction into a critique with some cogency and content." 78 My own view of Critical Legal Studies is the same as mine of Legal Realism:
it is futile to describe it as a coherent doctrine. Rather, CLS, like Legal Realism, is a set of attitudes and approaches to the law. As stated by Professor Gordon: "I should first give fair warning that CLS is too heterogeneous, too divided into conflicted schools and working methods, too well stocked with mavericks and eccentrics, to have produced an orthodox canon of 'correct' approaches." 79 In the CLS set of ideas, one of the most important is "hegemony," the idea that the distinctive and elaborate discourse and body of knowledge of the law supports the hegemony of the powers that be. CLS sets out to attack (in its own words, "trash") the law's claim that it is based on rationality, consent (with a minimum of necessary coercion), and efficiency; that any necessary changes only consist of fine tuning a basically just, practical, and necessary order.
Some characteristics of the CLS approach are as follows:
• Trashing -demonstrating that an accepted rule of law is contradictory and indeterminate.
• Attack on claims of "neutral principles of law." 78 Id. at 197. 79 Id. at 201.
• Maintaining that the legal doctrine embodies fundamental contradictions in substance and purpose. 80
• Critical Legal Studies is that it didn't offer any positive program.'" FIsch goes to say, however, that such a criticism misses the point: it is enough that CLS demonstrates the fallacies of orthodox legal doctrine. 82 The conclusion of Gordon's Unfreezing Legal Reality makes a modest, simply hopeful claim about the Critical agenda: 80 An example in Duncan Kennedy's argument that contract law contains a fundamental conflict between selfishness and altruism, in supra, note 60. 81 E.g., Professor Gordon's argument that an application of strict traditional rules contract would, far from being necessary for business to function, would actually stop commerce in its tracts. Robert W. Gordon, Unfreezing Legal Reality: Critical Approaches to Law, 15 Fla. St. U. L. Rev. 195, 208 (1987) .
If the resigned and complacent arguments turn out, over and over again, to be wrong, it may be that after all it is possible that altruism, community, democratic participation, equality, and so forth, can be promoted without destroying freedom and economic efficiency. At the very least, there is always the thrill of knowing that some of the fancier rationalistic, or resigned and world-weary arguments as to why nothing important can ever change are no good. 83 The Legal Realists were lucky in that the Great Depression created a need package, who has the power? "Must buyers of computer software obey the terms of shrinkwrap Licenses?" 86 Few, if any, courts have adopted CLS as a way of making decisions. But the law student can profit by being skeptical of the claims of black-letter law to rationality and inevitability. Legal arguments are made by pretending the legal analysis is mostly value-free, but the student should realize that all court decisions are at least partly political and hurt and help various interests. Even in our Post-Realist age, legal education stresses the formal aspects of the law and neglects the fact that law has real world consequences. 87 Everyone in law should ponder the following: "The point of Critical Legal studies is that the law is far better understood as a significant aspect of the complex interplay between our culture and structures of thought than it is something that has some sort of 'room of its own.' We can't step outside of law and look at it, we are looking at us." 88 And a thought about justice now and then is a good thing.
Children of CLS:
CLS has generated particularized schools of legal studies, such as Critical Race Theory, Critical Race Feminism, and Latino and Latina Critical Schools. These schools have built "upon the themes and critical 86 Id. at 1448. Holds that Racism is pervasive, rather than a deviation from American norms.
• rejects claims of meritocracy, neutrality, objectivity, and colorblindness.
• insists on contextual, historical analysis of law.
• insists on recognition of experimental knowledge and the critical consciousness of people of color in understanding law and society.
• is interdisciplinary and eclectic.
• Law and Economics assumes:
• All people are rational maximizers of their satisfactions.
• Legislation is a "deal" between interest groups.
• Courts interpret and apply these "deals" and provide the authoritative dispute resolution.
• The common law exhibits a remarkable consistency in working towards "wealth maximization" and economic efficiency.
• The common law (and here is the prescriptive component) should maximize society's wealth. 99
• The common law can be reduced to a handful of economic formulas. A few principles such as cost-benefit analysis, the prevention of free riding, decision under uncertainty, and the promotion of mutually beneficial exchanges, can explain most doctrines and decisions. As for a damage remedy, it would avoid the costs mentioned above but is less accurate and requires the expenditure of resources by the parties in presenting evidence and by the court in deciding it. Posner concludes that the weighing of these costs and benefits is the job of the district court judge and "as long as we are satisfied that his approach is broadly consistent with a proper analysis we shall affirm …"
IX . NEO-TEXTUALISM
There has been a reaction to, or a counter-revolution against, the Legal Realist mode of interpretation, which often emphasizes context over statutory and contract language. There is a divergence between the academic reaction, based on policy and sophisticated conceptual arguments, and that of several judges, whose opinions evidence the attitude that words have plain meaning and that academic theories to the contrary are just so much hot air.
There is much more legal literature on statutory and constitutional In Trident, the borrower maintained the contract gave it the right to prepay any time, subject to a fee. The court thought this reading just plainly contradicted the clear meaning of the contract, but being bound by the Erie doctrine, it followed Traynor's rejection of any plain meaning rule in Pacific Gas and remanded the case so that extrinsic evidence could be considered. It did so only under protest, stating that any interpretative method other than plain meaning is not only wrong, but will lead to anarchy: "While this rule [that of
Pacific Gas] creates much business for lawyers and an occasional windfall for some clients, it leads only to frustration and delay for most litigants and clogs already overburdened courts. It also chips away at the foundation of our legal system by giving credence to the idea that words are inadequate to express concepts, Pacific Gas undermines the basic principle that language provides a meaningful constraint on public and private conduct." 109 Even though the contract was clear, California law had "turned its back on the notion that a contract can ever have a plain meaning discernible by a court without resort to extrinsic evidence. … If one side is willing to claim that the parties intended one thing but the agreement provides for another, the court must consider extrinsic evidence of possible ambiguity."
X. Feminist Legal Theory
Feminist Legal theory has many branches, but two themes seem basic:
society is dominated by patriarchy and society subordinates women to men.
Feminist Legal Scholars use these basic insights to develop a feminist-based critique of law. 110 Feminist Legal theory has been successful in changing the law, for example in passing the Equal Pay for Equal Work Act.
There are many sub-schools of Feminist Legal Theory; some of them are described below. 111 • Those concerned with substantive equity look to the results of seemingly neutral rules. Equal treatment often leads to unequal results because of the difference between men and women. This approach argues for such laws as those allowing for pregnancy leave. 112 • Nonsubordination Theory considers whether a legal practice supports the subordination of women. 113 • Catherine McKinnon, whose theory has been called the states, "…the law does not wish to be absorbed by, or declared subordinate to, some other-nonlegal-structure of concern; the law wishes, in a word, to be distinct, not something else." Formalism satisfies this need and defends against law's absorption into morality and policy. 118 But law divorced from reality and ends seems absurd. Jurisprudence is not static-legal thinkers are always creating new systems, seeking acceptance for their ideas, and attacking older doctrines. I hope that my essay will be not only helpful to the reader in the study of law, but that it also demonstrates that law and its study are not a matter of the boring memorization of black letter law(although there is some of that), but exciting intellectual endeavors that directly affect how our society functions.
